
Comments on the Proposed Bill on Criminal Aspects of Violation of Privacy. 

 

Section 1 

The Definition ‘Intimate Image of a Private Nature ’ is used. The word ‘Private’ is necessary to 
qualify the definition of the word ‘intimate’ particularly due to the concerns arising by varying 
degrees of intimate exposure by person in the modern day. For instance whilst Genitals, Pubic  
Area and Buttocks are not of a kind ordinarily seen in public, with regard to breast due to the 
varying exposure levels the qualification ‘not of a kind ordinarily seen in public’ will narrow 
down any interpretational problems and capture exposure of body parts which is something more 
than a ‘sexual’ image with the qualification of ‘Private Nature’. Further it was noted that this 
Section may also criminalise a person who captures, distributes etc an image of a person who 
had no intention of his nude/semi nude image remaining in private. Therefore the words ‘private’ 
were further qualified bringing in an element of expectation of privacy requiring that it ‘not be 
intended by such person to be seen by the public’. 

The reason for the aggravated offence in Section 1(2) is because there are persons who capture 
publish etc these images with intent to cause distress as well as persons unrelated and unknown 
to the Victims who also do the same. The latter will be caught under Section 1(1) whilst the 
former offenders perceivably known to the victims may also be subject to an offence under the 
aggravated section. 

 

Section 2 

Here the qualification of ‘Private’ is removed. This is for the reason that a ‘Sexual Image’ as per 
the definition can consist of many things of which publication capturing etc are not prima facie 
warranting criminal sanction. It can be an undergarment clad woman, it may be a man working 
out in a gym, it may be a girl in tight clothing. These are not ‘Private’ Images as such things can 
be ordinarily seen in public.  

However this offence is qualified with the additional requirement of ‘intention to cause distress 
to that individual.’ The moment this additional mens rea comes in the Criminal aspect is 
satisfied. This is an offence where the Violation of privacy is for the purpose of causing distress. 

Note the definition of Sexual which includes something that is sexual by its very nature itself. It 
also includes something that may not be sexual by its nature but in the context and manner of 
depiction it may be sexual. We must note however these kinds of images may be published or 
displayed in day to day life. That is the reason there is a qualification of a requirement of 
intention to cause distress and safeguard of the need to have the sanction of the Attorney General 
to institute a prosecution. Without this Sanction requirement if was identified that there may be a 



danger of abuse of this Offence. It is a matter of policy whether the Sanction of the Attorney 
General will be a hindrance to the effectiveness of the prosecutorial effectiveness of the crime. 
For instance the possibility of the Sanction of the Commissioner for Privacy may be substituted. 
It is also noted that the creation of the ‘express objection’ by way of a Statutory Tort shall cover 
the fine line between Criminal Acts and Tort of Violating Privacy.  Therefore any use of a 
persons sexual image where the burden of proving elements of the offence will still be covered 
under Section 4. 

Section 3.  

This Offence does not qualify the image as private or sexual. It deals with just the Image of a 
person being used without consent.  This Offence is not intended to be an easy offence to 
prosecute under and the burden of proof is high. It is intended that the Statutory Tort system may 
create a better option for these types of conduct. It would be a difficult offence to prove but it 
puts offenders to notice that they should be careful before using an image of a person without 
consent in a very unreasonable manner. If the use is such that no Ordinary man would consent 
to such use it should be an offence. The safeguard of the sanction of the Attorney General 
operates against the abuse of the Offence. 

 

____ 

It is noted that overall these offences proposed will cover the following social evils done without 
consent 

1. Use of Nude and Semi Nude Pictures of persons by third parties Section 1(1) 
2. Use of Nude and Semi Nude Pictures of Person by person with an intention to cause 

distress. Section 1(2). 
3. Use of Images of a Sexual Nature (Which are not Private Nature but may or may not be 

intimate) with intention to cause distress.  
4. Use of Images of persons by a third party in a manner that no reasonable person would 

have consented to. 
5. Use of Images of persons by a person in a manner that no reasonable would have 

consented to so as to cause distress. 
 

A question does arise as the intention added into some of these offence. When one says ‘with the 
intention of causing distress to such individual’ it seems that this is restricted to someone who 
has that particular intention of causing distress to such persons. Such as a Stalker, Ex Boy 
Friend, Enemy. It is noted however there are a category of persons who may be completely 
unaware of the Victim in the image but be a random stalker or someone who wants his website to 



get more hits. These persons will not have an intention to cause distress to the victim. However 
their use will be the same.  

It is our opinion that Section 1(2) include in addition the words ‘so as to cause distress’ as any 
person who does in fact cause distress should be punished for the aggravated offence. This is a 
matter for discussion. 

It is however our opinion that this cannot be the case of Section 2 as the Person who does not 
intend to cause distress may still be caught up under Section 3 and any cases that do not fall 
within such must be such that will covered by the Statutory Tort suggested.  

 

Section 4.  

Imagine there is an image of a person used without consent which is not of a sexual nature or 
covered under Section 3. What can a person do in such instance if his image is used without his 
consent. It would seem draconian to criminalise this use of the image. This brings up the 
requirement to also add to the law a provision that where an image of a person is displayed, used 
exhibited, transmitted without consent and such person expressly requests that image be removed 
etc etc and that any person who continues using such image despite express knowledge of the 
objection shall be guilty of an offence. However it is our opinion that the process between Notice 
of Objection and Removal and reasonable reasons for non removal etc must be mediated to 
prevent a flood of prosecutions.  If there is a failure to reach a settlement this means the parties 
will be required to take their dispute to the Courts. It is a matter of policy as to whether non 
removal upon notice of objection should be a Criminal Offence or a Statutory Tort. Undoubtedly 
the aspect of an Invasion of Privacy remains leaving clear provision for a Civil Cause of Action. 
However the Criminal aspect must be considered at a policy level. However Section 4 leaves it 
as an offence as the right of privacy of an individual is treated by us a a higher right that the right 
of another to use same without consent. 

The ‘Notice of Objection’ must be filed with the Commissioner of Privacy with a duplicate Copy 
with to the alleged Offendor. This notice itself may be the notice initiating the Compulsory 
Mediation. The Act creating the Commissioner for Privacy should also have provision to 
consider merit in any ‘Notice of Objection’. It could otherwise lead to frivolous objection and 
harassment. It can be suggested a cost/security system may be imposed. The Office of 
Commissioner of Privacy will be necessary to police the above offence in any event. It is also 
proposed to have compulsory mediation to settle the dispute and only allow prosecution if there 
is no settlement. The Mediation, Procedure for Notices, Inquiry, Damages, etc will have to be 
provided by a Law which creates the the Office of Commissioner of Privacy an Institution for the 
Protection of Privacy. 



This section and the creation of the Office can result in the creation of guidelines, and practice 
rulings on privacy guiding media, society, to a better culture of publication and capturing without 
violation of rights. The Office of the Commissioner will be required to carry out further concerns 
as to privacy such as Use of intrusive equipment violating privacy, date privacy, consumer 
privacy which are all modern concerns. 

 

Section 5 Defenses. 

It is noted that with regard to the certain offences Defenses will have to be introduced. The 
following is suggested. It should be the policy of the law to allow any person to commit one of 
these acts for public interest (as defined in case law) or for any bona fide purpose. (For instance 
Spouse obtaining Evidence to proof other Spouses adultery, Neighbour capturing on camera his 
Neighboring Child Abuser on Video). From a study of the Defences afforded in various 
jurisdiction it is seen that public interest is a common thread of defence. Further public and 
statutory bodies are subject to the Statutory Protection of non prosecution for acts committed in 
good faith in the course of their duties. 

The defences will need to balance the Media, aestheticism, advertising etc and that can be 
considered under the bona fide defence. However it must be noted that whatever the purpose 
may be the legislature must impose a burden upon a person to use such material in a fair manner 
which is proportionate to the purpose of disclosure. This is the additional of ‘fair manner ‘ to the 
Defence. 

 

Other Issues 

There are many procedural matters that will require consideration in the implementation of these 
Offences including the procedure and requirements for effective investigations. The process of 
Trial will also require consideration given the sensitive nature of these offences for Victims. 
 
Further consideration will need to be given for provision of Civil/ Criminal Courts to issue 
protection orders in the interim stage to prevent as far as possible the dissemination of offensive 
content which irrespective of the Criminal aspect is a concern for the protection of the privacy of 
the person. This may be developed along with the Tort of Invasion of Privacy allowing a cause 
of action which also has the option for protection orders in the interim stage. An issue however 
will be the dual forums and that is a matter to be considered as to whether one forum may be 
given these powers. An example could be the powers exercised by the Magistrate Courts under 
the maintenance ordinance No. 37 of 1999 and the Prevention of Domestic Violence Act no. 23 
of 2005.  
 


